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Opinion

HALLER, J. Sciborski sued her former Pacific Bellemployer,Annie
(PacificDirectory Bell), Pacific Bell’s inchallenging actions deducting ap-

$19,000 $36,000from her toproximately wages recover a sales commission
trial,her. ato Afterpaid a found Pacificthree-day jury Bell’s deductionswage

violated Labor Code section 221 and resulted in Sciborski’s constructive
$36,000in violation ofdischarge Thepolicy. awarded Sciborski inpublic jury

lost foundearnings, but Sciborski did not her claimed futureprove economic
loss and emotional distress The courtdamages. awarded Sciborski attorney
fees based on her on the Labor Code section 221 claim.prevailing

Pacific Bell Sciborski’s claimsappeals, contending were bypreempted
Act,federal law under section 301 of the Labor-Management Relations 1947

(section 301). (29 185.)U.S.C. Pacific Bell maintains Sciborski’s claims are§
because she awas union member apreempted governed by collective

and abargaining agreement consideration of her claims the court torequired
this We this contention.interpret agreement. reject Sciborski’s claims are not

because arose from law and did notpreempted they independent state require
the of the collectiveinterpretation bargaining agreement.

In Pacific and challengesBell’s Sciborski’s eachappeal partycross-appeal,
the award. Pacific Bellattorney fees contends Sciborski was not entitled to
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theSciborski contendsunreasonable.the amount awarded wasthe fees and
In thethe award.a to increaseto multipliercourt erred in refusing apply

wasSciborskithese challenges.the weopinion, rejectofunpublished portion
the did notclaim and courton herattorney statutoryto feesentitled recover

beforeon the recordamount was reasonablefindingits in theabuse discretion
it.

SUMMARYFACTUAL AND PROCEDURAL

wetheinvolves primarily legal preemption question,Because this appeal
to issue. Wethe facts decide thissummary necessaryfocus our factual on

Sciborski, atthe favorable to the party prevailingview the facts in mostlight
be forth the issues.discussing legalwill set whentrial. Additional facts

Background

2005, atas a salesworking representativeOctober Sciborski beganIn
aBell, Yellow She wasPages.for Pacific Bell’sselling advertisingPacific

Workers,of AFL-CIOof the International Brotherhood Electricalmember
her(Union), the and of employmentUnion 2139 and terms conditionsLocal

(CBA) between Pacificbargaining agreementwere the collectivegoverned by
andBell the Union.

CBA, and aweekly salaryPursuant to the Sciborski a basicwas paid
The sets forth detailed rules governingcommission on sales. CBAcompleted

commissions, onlythat are earned by employees“commissionsincluding
a sale arethe rate and contract towhen final commission price applicable

all the to earn commissionsdetermined the and of conditionsby Company,
thethat commissionshave been satisfied.” The CBA further provides “\u\ntil

earned, are toto ... advancesare commission madeany payments employees
(Italics added.)commissions.”1be future earnedagainstapplied employees’

1 Adjustments,” importancein “Given theprovision, states full:This entitled “Commission
anyand to avoid misunderstand­timely payment employees,of and of commissions toproper

longstanding practiceandagree clarifythe to herein their intenting partiesof third parties,
priceand the contractconcerning Because commission ratespaymentthe of commissions.

a before allmay change employee was advanced commission andto a sale after theapplicable
commission, by employeesa are earnedhave been satisfied to earn commissionsconditions

bya sale are determinedonly price applicablethe rate and contract towhen final commission
Until theto earn commissions have been satisfied.Company,the and all of the conditions

earned, Agreementunderpayments employeesmade thisanyare commission tocommissions
If areemployeesapplied against employees’ future earned commissions.are advances to be

commissions, by Company adjustthe willemployees,are later thewhich not earnedadvanced
fromdeducting portionthe of the commission advancesby unearnedthe commission advances

Agreementcommissions in thisAll references toemployees’ payments.the future commission
become earned.”until the commissionsare to commission advances
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2007,In and2006 Sciborski was assigned to customers in the “North
Coastal” andCounty However,“North Inland” areas.County geographic

absence,when another went (andon a leave ofemployee Sciborski several
other employees) volunteered to also work for customers in the “San Diego

(Metro) 2007,Metro” area. In PacificApril Bell assigned Sciborski to a
customer, Services,Metro area business Home which was known aExpert as

“new connect” it abecause was new customer. New customertelephone
areassignments valuable because arethey more tolikely newgenerate

business. Pacific assignedBell the account to Sciborski in her “primary”
module.

Sciborski aninitially sold sizeaverage advertisement to HomeExpert
Services, $800.and received a commission check of about That commission

later,has never 2007,been Several months in the ofchallenged. summer
Sciborski asold much larger advertising to Home Servicescampaign Expert

$24,000for Theapproximately month. contract was theper and salesigned
2007,closed in InSeptember 2007. November the HomeExpert Services

advertisement was and Pacific Bell receivedpublished full compensation
from Home Services for the advertisement.Expert

(PacificSciborski and her Bell’s thesupervisor manager)sales reviewed sale
and the confirmed that had thesupervisor Sciborski been sole onsalesperson
the andaccount there was innothing the records she would notshowing be

($36,000).entitled to the full commission Sciborski thus entered sale inthe the
However,and thecomputer system, commission berequested paid. several

later,days Sciborski’s told (aSciborski that Christine McCormicksupervisor
official)Union had raised herquestions about entitlement to the sales commis-

sion. McCormick said intendedshe to “look” into the sale therebecause was
“ ” “ ”‘no Sciborski ‘couldway’ have sold that.’

after, $36,000Pacific Bell commissionShortly (afterSciborski for thepaid
$17,000).taxes she received about

commission,The Union thereafter formally the theprotested arguing
account assignedwas to Sciborski because she a “loaned”improperly was

to the account. Pacific Bell thereafter notifiedrepresentative Sciborski that
there had been a or errorclerical and she should not have beencomputer

theassigned Home Services account. Pacific Bell also notified her thatExpert
andmanagement Union had made arepresentatives “theydecision were
the andgoing to take account .commission from and . .away spread[her]

commissionQ $36,000the [(divideacross the floor the theall of Metroamong
area salespersons)].”

after, Pacific Bell fromShortly began making deductions Sciborski’s wages
to recover the amount the Overof commission. Sciborski’s Pacificprotests,
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$19,573.78 alsoandback from Sciborski’seventually paychecksBell charged
Sciborski401(k)from her account. Althoughdeducted additional funds

action on herdeclined to takethey anycontacted her Union representatives,
behalf, to thethe had the saleschallengebecause Union initiatedparticularly
commission.

2, 2008, toher preventOn Sciborski fromresigned employmentApril
Bell additional deductions from hermaking paychecks.Pacific from

Pretrial ProceedingsandComplaint

Pacific Bellafter Sciborski filed a complaint againstSoon resigning,
the deductionswages, allegingPacific deductions from herchallenging Bell’s

221;statutes, (2)section(1) Labor Codewage includingviolated applicable
contract; (3) dischargeconstituted a breach of and resulted in her constructive

anin violation of Labor Code section 221policy. generally prohibitspublic
from earned amounts andeducting wages.fromemployer employee’s

months,two the to the federal districtWithin Pacific Bell removed action
(See 28court under section 301’s doctrine. U.S.C.complete preemption

the breach1447.) Pacific Bell maintained that claims arose fromSciborski’s§
the lawof a collective of federalagreement, requiringbargaining application

301,under section which state law.preempts

court,to the stateSciborski then moved to remand the case back arguing
the contendedthere was no federal removal over case. Sciborskijurisdiction

her California statutesrights byclaims were based on conferredindependent
and not on an of the CBA.were substantially dependent interpretation

anBell the that under California lawPacific motionopposed arguing
to that were notis entitled deduct for commission advancesemployer wages

“earned,” $36,000,had “earned” theand to determine whether Sciborskiyet
courtit was to of the CBA. Before the federalprovisionsnecessary interpret

motion, contract claim. In herruled on the Sciborski dismissed her breach of
brief, remainingthat with to her two claimsSciborskireply argued respect

onthere no federal because her was notrecovery dependentwas preemption
the in the CBA.languageresolution of disputed

order, Sciborski’s motiongrantedIn an written the district courteight-page
theAfter forthsettingand the case remanded to the state court.ordered

law, 221 claimLabor Code sectionthe court ruled that neither theapplicable
claim was section 301.discharge preempted bynor the constructive

claim, “UnderCode 221 the district court stated:On the Labor section
law, to itsadvance commissionslegallyCalifornia employer may‘[a]n
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and,theto allemployees prior of conditions forcompletion payment by
backagreement, charge any excess advance over commissions earned against

futureany advance should the not beconditions satisfied.’ ‘The[Citation.]
essence of an advance is that at the time of the cannotpayment employer
determine whether the willcommission be earned aeventually because
condition to the the toemployee’s right yetto commission has occur or its

case,occurrence as is otherwiseyet ascertainable.’ In the Defend-[Citation.]
ant’s determineunder 221 aliability requires court to whether[section]
Defendant made deductions from Plaintiff’s aftercommissions ‘all of the
conditions to earn commission had been satisfied.’ is aThis factual inquiry
and does not the CBA.”ofrequire interpretation

claim,On the constructive in violation ofdischarge thepublic policy
district therecourt found was no thebecause claim didpreemption not

the court to the and therequire interpret CBA claim arose “under the public
of California rather than conferredpolicy the CBA.”rights by

remand,Four themonths after Pacific Bell moved for summary judgment
on theessentially same The courtpreemption grounds. (Judge Charles Hayes)
motion,denied the there no federalfinding was inreasoning,preemption,

thatpart, statutorySciborski’s claims would not the court torequire “interpret
or ...analyze the and “rather to makerequiredis a[CBA]” [the court]
factual determination as to whether the commissions were in factdisputed
earned.”2

Pacific Bell abroughtlater Sciborski for breachcross-complaint against of
contract, $36,000of thethe salesseeking remaining portion commission paid
to her.

TrialSummary Proceedingsof

trial,At testified and evidence sheshowingSciborski satisfied allpresented
the conditions to a sales commission on theapplicable necessary earning

Home sale and that CodeExpert arguedServices thus Labor section 221
Bell thedeductingPacific from from her wages.commissionprohibited

(i.e.,These conditions included the sale”applicable “retiring] negotiating
contracts,and andobtainingthe artwork allexecuting enteringapproval,

information into the the advertisement was in the Yellowsystem), printed
book, and was from Home Services.Pages receivedpayment Expert

2 issue,Although already preemptionthe court had reached the of the thisdistrict merits
remand,ruling relitigation aUpondid not bar of the issue in the state court. district court’s

(See Syscogenerally estoppelorder on a is collateral effect. v.removal issue not accorded Ruiz
520, 700];(2004) DiegoMoreau v.Cal.App.4th Cal.Rptr.3dFood Services 122 532 San[18

614, 647].)(1989)Corp. Cal.App.3d Cal.Rptr.Transit 210 [258619-621
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thesehaddefense, not that Sciborskidispute performedPacific Bell didIn
ato earningthese conditionsfullyand had satisfiedtasks that Sciborski

that ifagreedBell alsosale. Pacificthe Home Servicescommission on Expert
account, beenwould havethe sheassigned toSciborski had been properly

However, that$36,000 Bell arguedPacificto commission.entitled the full
was clericalthere athe commission becauseSciborski never “earned”

theto her inhave been assignedand the account should noterrorcomputer
for the improperBell that it wasacknowledgedfirst Pacific responsibleplace.

assignment.

accountHome Servicesthat the ExpertPacific Bell witnesses explained
she a “loaned” salesper-Sciborski because wasassignedwas not toproperly

accounts, not to workarea and “loaner arereps” permittedson for the Metro
aalso relied onPacific Bellassignment.on a “new-connect” customer

document)(Market SelectionPractice”document entitled “Market Selection
em-detailed forthe CBA and contains ruleswhich was intoincorporated

Selection documentProvisions in the Marketassignments.accountployee
tothat are or loaned anewly assigned, campaignstate: “Sales Representatives

thewere toinitiallyare not for new connects unlesseligible they assigned
bea an “willemployeeand have full market andcampaign assignment”

.. .whenremoved from New Connect distribution process [f]
CBAto Pacific Bell relied on a in theloaned alsocampaigns.” provision

accounts which have not“Anyto account distributions that stated:pertaining
assigned Primarybeen handled shall be to Module.”previously assigned or

However, at that CBAPacific Bell witnesses trial neither theacknowledged
that ananynor the Market Selection document contained statingprovision

a basis tofrom the clerical error wasassignment resulting company’s proper
an that underdivest of a sales commission was otherwise earnedemployee

ofthe CBA. relied on theinstead “CommissionThey Adjustments” provision
CBA, earnedthe which that “commissions aregenerally by employ-provided

atoonly applicableees the final commission rate and contract pricewhen
earnare and all of the conditions tobysale determined the Company,

earned,the are anycommissions have been satisfied. Until commissions
to under are advancesAgreementcommission made thispayments employees

1,(See fn.be future earned commissions.”to applied against employees’
ante.)

’
wasits to the commissionPacific Bell also relied on “past arguepractices”

However, reference to aat trial there was one briefonly prioran advance.
ofa because an improperincident in which commission was recouped

becausethe facts in that incident were dissimilarcustomer butassignment,
Bellto another Pacificthe account had been specifically assigned employee.
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thereacknowledged was no other Pacific Bell whoemployee should have
been specifically theassigned HomeExpert Services account.3

defense,In to Pacificresponse Bell’s Sciborski did not evidencepresent
Pacificdisputing Bell’s of the Marketinterpretation Selection document’s

to theprovisions pertaining proper assignment of the HomeExpert Services
Instead,account. know,she testified that she did not and there was no basis

known,which she shouldupon have of the clerical error in the assignment,
and that her weresupervisors aware of and theapproved andassignment
confirmed the of thepropriety after theassignment sale. She thatemphasized
it was not until the Union officials the commissiondisputed that Pacific Bell
decided the commission was not earned because the HomeExpert Services
account had been improperly assigned. Sciborski further evidencepresented
that several Pacific Bell management andemployees Union officials acknowl-
edged theirduring that Pacificdepositions Bell’s current that sheposition was
not entitled to the Home Services salesExpert commission was not based on
any in the CBA orprovision on documentany into theincorporated CBA.

Jury Deliberations and Verdict

deliberations, theDuring sent severaljury notes to the trial One notejudge.
stated: “Does thesatisfying conditions as in Question 1 theexpressed [of

mean all thespecial conditions as stated in the CBAverdict] or thoseonly
conditions over which Ms. Sciborski had control?” Question 1 of the special
verdict asked whether Sciborski had satisfied “all theof conditions necessary
to earn a commission . . . .” The court theresponded by informing itjury

this,had thealready information to decide issue. Another note stated: the“Is
CBA legally binding?” The court that the CBA anresponded “is agreement
between the Union and the Company.”

deliberations,After several ofdays the found Sciborski bothjury ofproved
claim,her causes of action. On the Labor Code section 221 the foundjury

Sciborski satisfied “all of the conditions to earn anecessary commission on
the Home Services account” and PacificExpert Bell owes Sciborski wages

claim,for this commission. On the constructive thedischarge foundjury
Sciborski from herresigned because Pacific Bellemployment deducted her
“earned and thesewages” deductions conditions so intolerable“ma[d]e [the]
that a reasonable in Annieperson Sciborski’s would have noposition
reasonable alternative to As to theexcept resign.” attributable todamages

3 The court sustained objectionssome of Sciborski’s “past practices”to other evidence. On
appeal, challengePacific Bell does evidentiary rulings,not these referencingother than the

Thus, Moreover,any challengeissue in a footnote. to evidentiary rulingsthe court’s is waived.
anyPacific Bell does not cite proof showing “past practices”to offer of what this evidence

would have shown.
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economic loss wereclaims, forSciborski’s damages pastthe foundjurythese
futureher claimed$36,000, fordamagesto award Sciborskibut declined

didthat Pacific BellThe also foundloss. juryeconomic loss or noneconomic
Sciborski.of contract claim againstnot its breachprove

DISCUSSION

I. ClaimPreemption

find claimsin to Sciborski’srefusingcontends the court erredPacific Bell
federal law.bywere preempted

ReviewA. Standard of

“ establishingbears the burden of‘The federalclaiming preemptionparty
the issues federalregarding preemptionit. ‘When[Citation.]’ [Citation.]

facts, statute orlaw whether a federalit is a ofquestioninvolve undisputed
and, on we independentlya state law claim appeal,regulation preempts

on that issue ofreview a trial court’s determination preemption. [Citations.]’
fact,issues of itsAnd as the court resolved disputedinsofar[Citation.]

standard, i.e., willtheyare reviewed under the substantial evidencefindings
lack evidentiarybe sustained unless shown to substantial support. [Cita-

298, 311(2011)Termination Fee Cases 193 Cal.App.4th(Cellphonetions.]”
726].)Cal.Rptr.3d[122

B. Section 301Principles Governing PreemptionLegal

301, to thefederal state law pertainingUnder section law preempts
SoundSkywalkerv.agreements. (Levyof collective bargaininginterpretation

753, 138].) state“[Although(2003) 108 762 Cal.Rptr.2dCal.App.4th [134
, law governing. . . the substantivecourts have concurrent jurisdiction

federal, theandexclusively interpreta­labor relations isunion-management
a matter for arbitrationexclusivelytion of collective isbargaining agreements

301, to(Ibid.) Congress soughtunder federal law.” sectionBy enacting
of collectivewith to theuniformityensure nationwide respect interpretation

the means ofand arbitration as primarybargaining agreements preserve
bargaining agreements.over the of collectiveresolving meaningdisputes

399, 404(1988)Inc. 486 U.S.Magic Chef,v. Division(Lingle Norge of
410, v. LueckCorp.L.Ed.2d 108 S.Ct. Allis-Chalmers(Lingle);[100 1877]

206,202, 211, (Allis-­L.Ed.2d 105 S.Ct.(1985) 471 U.S. 219 1904][85
Chalmers).)

However, toauthorityintended to stateCongressthatrecognizing preserve
thatstandards, has made clearthe United States Courtlaborregulate Supreme
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a“not orevery concerning employment, tangentially involvingdispute
301 . . . .”agreement, byof a iscollective-bargaining pre-empted §provision

211;(Allis-Chalmers, 471 U.S. at see Inc. v. Williamssupra, Caterpillarp.
318,386, 396, S.Ct.(1987) 482 U.S. fn. 10 L.Ed.2d 107 2425][96

1004, 1007;2002)(9thsee Humble v. Co. Cir. 305 F.3dBoeing(Caterpillar);
1102,(9th 2000)Film Cir. 208 F.3dCentury-FoxBalcorta v. Twentieth Corp.

(Balcorta).) Section 301 to “state lawsonly purport­1108 preemption applies
to what the to a labor agreementto determineing ‘questions relating parties

intended to flow from breaches ofand what wereagreed, legal consequences
” 107,(Livadas (1994)Bradshaw 512 U.S. 123that v.agreement.’

93, (Livadas).) byWhen isliability governedL.Ed.2d 114 S.Ct. 2068][129
law, a collective-bargaining agreementstate “the bare fact thatindependent

does notlitigation requirewill be consulted in the course of state-law plainly
124.)(Id.be . . . .” atextinguishedthe claim to p.

it to asection 301 isanalysis, helpful applyUnder preemption
First, the courttest to determine whether a claim is preempted.two-part

law or fromwhether the claim arises from stateindependentshould evaluate
the collectiveIf the claim arises fromthe collective bargaining agreement.

(Seethe claim is as a matter of law.bargaining agreement, preempted
Allis-Chalmers, However, the claim arises from213.)U.S. at if471supra, p.

law, In thisthe court must then to the second step.stateindependent proceed
orwhether the claim requires “interpretationthe court determinesstep,

bargaininga labor or whether a collectiveagreement,”construction of
(Balcorta,the litigation. supra,will be inmerelyagreement “reference^]”

1108-1109; (9thInc.Freightways,Cramer v. Consolidated208 F.3d at seepp.
683, A state law claim is2001) (Cramer).) preempted255 F.3dCir. 690-692

bargaininga of the collectiveif a court must interpret disputed provision
merit.law claim hasdetermine whether the statetoagreement plaintiff’s

Allis-Chalmers, 220;413; at471 U.S.supra, p.486 U.S. at(Lingle, supra, p.
Cramer, 691; &Fair Employment255 F.3d at Departmentsupra, p. of

160, 165(2003) 108Inc.Housing California, Cal.App.4th [133v. Verizon
258].)Cal.Rptr.2d

some-defined meansnarrowly—itin this context “isThe term “interpret”
”‘consider,’ to,’ F.3d(Balcorta, 208supra,or ‘apply.’more than ‘referthing

“by ‘artfullyavoid1108.) the cannotAlthough preemptionat plaintiffp.
” 1213, 1215),F.2d(9th 1988)Cir. 849the claim v.(Hyles Mensingpleading’

bargaining agree-of the collectivemust “require interpretation”the claim
691-692, added.)at italics(Cramer, Preemption255 F.3d pp.ment. supra,

a defense. (Caterpillar,is only bywhen interpretation requireddoes not arise
Cramer, 690.)398-399; at255 F.3dsupra, p.at482 U.S. pp.supra,

the merits withoutbe resolved onwhen a claim cannotoccursPreemption
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bargaining agree-a collectiveofamong interpretationschoosing competing
claim isadetermination of whetherthe claim. Theand its toment application

(Cramer, supra,facts of each case.theon particularpreempted depends
691.)at255 F.3d p.

to section 301 preemption,the rules applicableit is to stateAlthough easy
“The demarcation betweena task.is not always simplethese rulesapplying

areach is not ...301’sand those that surviveclaims [section]preempted
SupremeAs thethat lends itself to analytical precision. [United States]line

, entirelyhave not beenCourts of Appeals. . .acknowledgedCourt ‘[t]he
. . . .’theof principlesandunderstanding application•uniform in their

a CBA is anon‘Substantial dependence’And little wonder.[Citation.]
case, and the distinctionfacts of eachon theturninginexact concept, specific

orclearalwaysit is nota CBA and ‘interpreting’between to’‘looking
691;F.3d at255{Cramer, supra, p.amenable to a test.brightline [Citations.]”

1200, 1207(2002)Gas Co. 96 Cal.App.4th [117see v. Southern Cal.Lujan
773,1991) F.2d 776828]; (9th Cir. 933see also v. KuhnCal.Rptr.2d Galvez

contradictoryof oftenthe of a series301 has been precipitate[“section
decisions, has beenof state labor lawso much so that ‘federal preemption

”].)areas of federal court litigation’one of the most confused

issue, theFurther, we are mindful thatthein considering preemption
ofin this case. The lawno lawfederal district court found federal preemption

determination, we arebutto thisstrictlythe case doctrine does not apply
it isto the extentand conclusionreasoningthe district court’sbyguided

and appli­a federal court’s interpretationnotAlthough binding,persuasive.4
case,law, tosame is entitledin thecation of federal preemption particularly

Sound, 108(See supra, Cal.App.4thv.Levy Skywalkersubstantial deference.
93,762, 8; (2003) 111Directory Cal.App.4thfn. v. Bellat Adamsp. Pacific

courtnature of federal appellate[notingCal.Rptr.3d persuasive97-98 365][3
Witkin, (5th ed.law]; Proceduresee also Cal.decisions federal 9construing

506, 569-570.)2008) Appeal, pp.§

mind, either ofwe turn to determine whetherWith these inprinciples
claim or the constructive terminationclaims—the statutory wageSciborski’s

claim—was preempted.

ClaimStatutory WageC. Sciborski’s

Labor Code sectiondeductions violatedwageThe found Pacific Bell’sjury
that the Labor Code sectionBell not challengeOn Pacific does221. appeal,

4 court; thus,only appellateof angenerally applies to decisionsThe law of the case doctrine
(See Providence v.ruling a court in the same case.applynot to a of districtthe doctrine does

249, 276].)(1984) Cal.Rptr.Valley Cal.App.3d163 256 [209Clerks Trust Fund
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law,221 claim arose from state but the law isindependent argues preempted
the was to of the CBA to determinejurybecause required interpret provisions

thewhether Sciborski her claim that Pacific Bell violated codeproved
section.

1. Labor Code Section 221 ProhibitionScope of

Labor Code section 221 states that shall be unlawful for any employer“[i]t
to collect or receive from an of theretoforeany wages byemployee part paid

“ ” “allsaid to said are defined to include‘Wages’employer employee.”
. the fixedamounts for labor . . whether amount isbyperformed employees

time, task, basis,or ascertained the standard of commission or otherby piece,
Code, 200, added.)(Lab.method of calculation.” italics Under this defini-§

tion, (Seesales commissions are considered Reid v. Overland“wages.”
203, 819,(1961) 55 Cal.2dMachined Products 207-208 Cal.Rptr.[10

Verio, 1313,251]; (2006)P.2d Koehl v. Inc. 142 1329Cal.App.4th359 [48
(Koehl); (1995)Inc. 34v. Neiman MarcusHudgins Group,Cal.Rptr.3d 749]

1109, 1118 (Hudgins).)Cal.App.4th Cal.Rptr.2d[41 46]

deductingLabor Code section 221 an fromemployerprohibits
a for amounts clearlyamounts from an even as setoffemployee’s wages,

(See (1981)& Co. 125owed the Barnhill v. Robert Saundersby employee.
1, 803].) “California’s6 This reflectsprohibitionCal.App.3d Cal.Rptr.[177

the ofstrong favoring wages,” includingpublic policy protection employees’
(Harrisearned commissions on sales. v. Investor’s Businessamounts through

28, 108].)(2006)Inc. 138 40-41 LaborDaily, Cal.Rptr.3dCal.App.4th [41
thebyCode section 221’s are and cannot be waivedrights nonnegotiable

Code, 219.) section 221 . . .(See enactingLab. “Byparties. § [Labor Code]
to take backthe has fromLegislature using self-helpprohibited employers

in very narrowlyof theretofore to the‘wages employee, exceptany part paid’
34statute.”by (Hudgins, supra, Cal.App.4thdefined circumstances provided

1121.)at p.

deductions is that anOne of the circumstances allowing wage employer
commission not “earned.”that was an “advance” but yetrecover amay

Communications, (2005)LLC 126(Steinhebel Los TimesAngelesv.
Koehl,696, 142(Steinhebel); see supra,705 Cal.Rptr.3dCal.App.4th 351][24

1329-1337.) the to a commissionrightat Generally, dependspp.Cal.App.4th
“ theis “earned” whenthe contract. ‘A commissionon the terms of parties’

is, the legalthat when all ofhas the toright payment;employee perfected
are a matterbeen met. Such conditions precedentconditions haveprecedent

limita-and to varioussubjectcontract between the employer employee,of
” at(Koehl, 142 Cal.App.4thor statute.’ supra,tions common lawimposed by

1335.)p.
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condi­until the contractuala commission not earned expressBecause is
met, an fromCode 221 does not employertions are Labor section prohibit

However, once theif are not satisfied.the advance the conditionsrecouping
satisfied, considered athe isconditions are commissioncontractualexpress

been tothe commission once it has paidan cannotwage recoupand employer
1329-1337;Koehl, at142(See pp.the supra, Cal.App.4themployee.

Steinhebel, 704-705.)at126supra, pp.Cal.App.4th

an rightthe strong wages, employer’sBecause of public policy protecting
thata theshowingto generallyan advance commission requiresrecoup

to thein to the condition andagreed employer’semployee writing specific
Koehl,(Seethe 142supra,to the advance under stated conditions.right recoup

1334 of sales whereat commissionp. [recoupment properCal.App.4th
in“did to the [chargeback] writing”];plaintiffs expressly agree policy

Steinhebel, 126 at [enforcing employment705-706supra, Cal.App.4th pp.
werein that commissions contin-agreement writingspecifying employees’

Inc.,conditions];gent Daily,on two Harris v. Investor’s Businessexpress
on basis138 at 41 Steinhebel thatsupra, [distinguishingCal.App.4th p.

to theagreeunlike the Steinhebel the “did notplaintiffs, employees expressly
(1967)Agnewin see also v. Cameron 247chargeback writing”];policy

619, 733]; Enforcement Policies622-625 DLSECal.App.2d Cal.Rptr.[55
(Mar. rev.) (DLSE manual)and Manual 34.2 [agency2006Interpretations §§

with that the toenforcing rightCal. labor laws recovercharged recognizing
advances at “acommission termination is on writtendependent specific

effect”],agreement to that 34.3.1 that conditions to[agency recognizing
a and be “clearcommission a later must andearning permitting recoupment

unambiguous”].)

The that such conditions be isclearly expressedcontractual mustprinciple
224, 221,also embodied in Labor Code section which that “Sectionsstates

222 and 223 shall in no make it unlawful for an to withhold orway employer
of andivert when the is orany portion wages employer requiredemployee’s

to do law or isby expresslyso state or federal when a deductionempowered
in to coverwriting by the insuranceemployee premiums, hospitalauthorized
dues,or medical or other deductions not to a rebate or deductionamounting

(Italics. . . .”from the standard arrived at collectivewage by bargaining
Koehl,added; see atsupra, 142 1337-1338Cal.App.4th pp. [employer’s

Code,under 224to commissions were Lab. becausechargebacks proper §
“were made tothey expresslywritten commission whichpursuant plans

Steinhebel,(italics added)];them” 126 atsupra, Cal.App.4thauthorized
707.)p.

an to define an “earned” commissionAdditionally, rightemployer’s
in contract not unlimited. essence of anGenerally,the isemployment “[t]he
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timethat at the cannot determineadvance is of thepayment employer
a thewhether the commission will be earned because condition toeventually

to the commission has to occur or its occurrence asright yet yetemployee’s
(Steinhebel, 705.)is otherwise unascertainable.” 126 atsupra, Cal.App.4th p.

Thus, for an condition an earned salesmayexample, employer expressly
withincommission on the sale final no returns abecoming (e.g., specified

received)time or final on the inor workpayment employee completing
Koehl,(Seeservices to the customer. 142providing followup supra,

1329-1337; Steinhebel, 705-706;at at DivisionCal.App.4th pp. supra, pp. of
Bullis, (1977)Labor Standards v. Dick Inc. 72 Cal.App.3d Supp.Enforcement

52, 267]; (1968)55-56 258Currysee also Bach v.Cal.Rptr. Cal.App.2d[140
676, 220].) But an not anmay680-681 Cal.Rptr. employer require[66

to to a deduction in the of an advanceagree wage guiseemployee recouping
based that are unrelated to the sale and/or that reflectmerelyon conditions

the to anthe to shift cost of businessemployer’s attempt doing employee.
1111-1112,(See com­34 at 1123Hudgins, supra, Cal.App.4th pp. [retailer

“ re­mission unlawful because it deducted for ‘unidentifiedwagespolicy
”turns,’ an the otherwhich for misconduct ofpotentially penalized employee

Co.,customers];or see v.Prachasaisoradej Ralphs Groceryalsoemployees
217, 407,(2007) 133].)Inc. 42 Cal.4th 165 P.3d230-236 Cal.Rptr.3d[64

Where a deduction is and is taken without to whether“unpredictable, regard
control,”the losses were due to factors the anbeyond employee’s employer

“cannot avoid a that its commission is unlawfulfinding policy] simply[sales
the a in calculation of commissionthat deduction is itsby asserting just step

1123-1124.) An is not entitled toincome.” at(Hudgins, supra, pp. employer
unlawful deductions from their wages.”its to consent to“require[] employees

1124.)(Id. at p.

2. Analysis

that Sciborski’s Labor Code section 221On Pacific Bell contendsappeal,
(1) Pacific Bell was entitled tolegally recoupclaim was becausepreempted

$36,000 (2)if it was an advance and the determinationthe sales commission
on anwhether the commission was an “advance” or “earned” depended

CBA. Pacific Bell maintains there is no basis toof theinterpretation
$36,000 without inter-determine whether Sciborski earned the commission

the CBA.preting

below, ofthe determinationWe this Asreject argument. explained
or jurydid not the courtSciborski “earned” the commission requirewhether

aTo the extent there wasan of the CBA.to interpret express provision
thethat an supportedover Pacific Bell’s claim implied provisiondispute

account,theclerical error in assigningbased on Pacific Bell’srecoupment
Thus, there was nounenforceable under California law.this wasprovision



1169

the asserted impliedthe issue was whetherneed for becauseinterpretation
law, aand not the ofmeaningwith stateof the CBA compliedprovision

CBAparticular provision.

Bell “earns” athe of when a Pacific employeeWith torespect question
commission, states:the CBA’s “Commission Adjustments” provisionsales

a sale mayand the contract to“Because commission rates price applicable
and before allafter the was advanced a commissionchange employee

earned,commission, areto earn a commissionsconditions have been satisfied
the rate and contract pricewhen commissionby employees only final

determined the and all the conditionsby Company,to a sale areapplicable of
earned,the commissions areto earn commissions have been Untilsatisfied.

made under this areAgreementcommission toany payments employees
earned commissions.againstadvances to be applied employees’ future If

commissions, thebyare which are not later earnedadvancedemployees
the the advancesadjust by deductingwill commissionemployees, Company

the unearned the commission advances theportion employees’of from future
All in this are toAgreementcommission references to commissionspayments.

added.)(Italicsadvances until the become earned.”commission commissions

$36,000trial, evidence, that the com-At Sciborski andargued, presented
themission was “earned” under this because all ofpayment specificprovision

satisfied, that Bellconditions for a commission were Pacificearning including
determinedhad “the final rate tocommission and contract price applicable
sale,” book,the advertisement had been in the Yellow Pagespublished[the]

and Pacific Bell had received full and final for the advertisementpayment
from the customer. Pacific Bell conceded that Sciborski satisfied all the

conditions to the and would “earned”commission she haveexpress earning
the commission but for the “clerical error” in her theassigningcompany’s
account.

Thus, with to Sciborski’s burden to the Labor Code sectionproverespect
claim, the CBA that221 there was no ofdisputed requiredprovision

the An and an maythe court orinterpretation by jury. employer employee
(Koehl,to to a commission.earningcontract establish express preconditions

Here,1330.)142 at there was no withsupra, Cal.App.4th p. dispute respect
to of these that Sciborski met the conditionsany and/orpreconditions express
of the contract. in its Pacific Bell that theAlthough briefing arguesappellate

CBA,of sales commissions is contained on 27 of the Pacificsubject pages
Bell does not of these that were theidentify any byprovisions disputed

with to whether Sciborski earned the commission.parties respect

trial, thereAt Pacific Bell witnesses was noacknowledged express provi-
in the CBA that a is not earned if it is latersion commissionproviding
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thatdetermined that there was an clerical error caused anemployer improper
However, Pacific Bell that such a contractual conditionassignment. argued

could be from the in the CBAAdjustments”“Commissionimplied provision
and from in the Market Selection document that set forth rules forprovisions
customer account assignments.

Pacific Bell that the Labor CodeOn contends section 301appeal, preempted
the the tosection 221 claim because of this defenseanalysis required jury

the CBA account Forregarding assignments.interpret provisions example,
Pacific Bell that “a review of the collectiveargues bargaining agreement

(i.e., a notmakes it clear that the issue here whether ‘Loanerunderlying Rep’
connects’)can be to earn commissions on ‘neweligiblein Module’‘Primary

In another of itsnot consultation.”requires interpretation, just portion
SciborskiPacific Bell that “in order to determine whetherbriefing, argues

[$36,000] a determination ofwas entitled to the commission . . . requires
entitled to have the Home accountwhether Sciborski was [Expert Services]

her, what the CBA means byto which an ofassigned interpretationrequires
when,. . and what of assign-and Module .Primary Secondary type,[and]

Bell us tourgesments are into each module.” Pacific thusappropriate
conclude that of out what is andferreting Primarytype interpretation,“[t]his

who,is to and how similarModule and whatSecondary properly assigned
handled, the a arbitrator—situations have been is domain of laborpreviously

not a jury.”

documents) and(andthat the CBA contain detailedWe agree incorporated
accounts,to customerrules for assigning employees particularcomplicated

thesemeaning interpre-and that the ofregarding provisions requiredisputes
However, for the determina-jury’station of the CBA. the fundamental issue

rules, i.e., whetherin not the nature of these assignmenttion this case was
or whether the new-connect accountSciborski was a “loaner” representative

evidence that sheto her. Sciborskiassigned Although presentedwas properly
the Home(and her were unaware of withany problem Expertsupervisors)

sale,the did notat the time of Sciborski specificallyServices assignment
have occurred in hermayPacific Bell’s claim that a clerical errorchallenge

Instead, based on Pacificmisassignmentshe that thearguedassignment.
for that sheconcludingclerical error was not a basisBell’s admitted proper

did not earn the commission.

Thereto resolve this claim.necessaryof the CBA wasNo interpretation
documentand the Market Selectionwere in the CBA incorporatedprovisions

of the new-connectBell’s that the assignmentPacific positionsupporting
with her status as a “loaner” represen-to was inconsistentaccount Sciborski

However, was in thesenothingaccount area. theretative in the Metro
commissiona basis for afindingthis wasstating inconsistencydocuments
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to earn thewas not earned if the all of the other workemployee performed
in documents that Pacificcommission. And there was thesenothing providing

onwagesBell was to deduct amounts from an basedemployee’spermitted
the clerical in the assignmenterror accountemployer’s process.

effect, notAbsent an to this Pacific Bell wasexpress provision
entitled earned andto declare that the commission was not useunilaterally

to deduct that hadmeasures funds from Sciborski’sself-help wages already
law,been her. andto Under Californiapaid employers employees may agree

that an amust certain conditions before salesemployee satisfy earning
commission and an arean advance if these conditionsemployer may recoup

However,not satisfied. to on a anthose conditions as basis forrely recouping
commission,advance afor the condition must be andpaid clearly expressed

Koehl,(Seemust be set forth in 142 atgenerally writing. supra, Cal.App.4th
Inc.,1333-1337; Daily,Harris v. Investor’s Business 138pp. supra,

41; Steinhebel, 705-706;at 126 atsupra, seeCal.App.4th p. Cal.App.4th pp.
Cameron, 622-624;also Agnew v. 247 at DLSEsupra, Cal.App.2d pp.

Manual, 34.3.1,34.2, 34.9.)supra, the conditions must relateAdditionally,§§
to the sale and cannot serve a to the ofmerely as basis shift costemployer’s

(Seedoing business to the 34 atHudgins, supra,employee. Cal.App.4th
1123-1124.)pp.

Under these Pacific Bell’s that the wasprinciples, argument jury required
to in the CBA to determine whether Pacific Bellinterpret implied provisions

ahad tolegal right Sciborski’s commission isrecoup unsupported by
California law. Because the claimed of the CBA weredisputed provisions

claim,irrelevant to Sciborski’s to on her state law did notright recover they
section 301support preemption.

Cramer,In this the inregard, 255 F.3d 683 is instructive. Inanalysis supra,
Cramer, the a aalleged state law violation of Penal Codeplaintiffs provision

mirrors and concealed inprohibiting two-way cameras restrooms.employee
(Id. 688.)at The thep. claim was because theemployer argued preempted
collective contained numerousbargaining agreement specific provisions per-

to thetaining to andemployer’s right drugtovideotape employees prohibit
688-689,(Id. 693.)and alcohol use. at The thus that thepp. arguedemployer

of these was to determine theinterpretation provisions necessary employees’
reasonable of and the to recover onexpectations rightprivacy employees’

(Ibid.)their state law claim. The Ninth Circuit concluded there was no
because the collective did not theagreementpreemption bargaining permit

(Id.use of covert surveillance or these of devices. atspecific types monitoring
694.) The court also concluded that even the CBA could bep. assuming

as the use of the mirrors to facilitate detectioninterpreted permitting two-way
users,of drug these would violate state law and thus the state lawprovisions
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(Id. 695-696.)claim not be at court thatwould The reasonedpreempted. pp.
action,a CBA cannot sanction ... the terms of thevalidly illegal“[b]ecause

(Id.CBA to 697.)were irrelevant claim . . . .” atplaintiffs’ p.[state law]

Co.,v.analysis, supra,similar in Southern Cal. Gas 96LujanApplying
1200, the thecourt defendant’s section 301rejectedCal.App.4th preemption

case, the achallengeddefense. In that state labor commissioner utility’s
(96of overtime for its meter atgascalculation readers.payment Cal.App.4th

was1204.) reviewingThe court found there no section 301p. preemption
was no issue the the collectivemeaning bargainingbecause there ofregarding

to ofagreement with the issue how the calculatedrespect employerpredicate
(96 1210-1211.)at The court theCal.App.4th explainedovertime pay. pp.

whether of in thewagesissue was the calculation overtime collec-disputed
tive with state and this issue did notagreement lawbargaining complied

(Id. at 1210.)trigger p.preemption.

in this case was because CalifornianoSimilarly, interpretation required
$19,000thelaw Pacific Bell fromdeductingfromprohibited approximately

based on claimed clerical error. To reach this determina-wagesSciborski’s its
tion, thethe was not to of ofrequired meaning any provisionjury interpret
the CBA. The fact that the collective was discussedagreementbargaining

and that the entitled to the document to confirmduring jurytrial was consult
that no in the document the deductionallowingthere was express provision
did federalnot trigger preemption.

301 does not“Under settled CourtSupreme precedent, ‘[section]
toto a the contractgrant collective-bargaining agreement abilitythe parties

255 at(Cramer,for under law.’ F.3dillegal supra,what is state [Citations.]”
laws,labor695.) by includingPacific Bell was to abide Californiap. required

221, did notLabor and section 301 intendenacting CongressCode section by
301,laws. federalto the enforcement of those Under sectionpreempt

where the enforce­of a state statute occurswage onlyprotectionpreemption
a collective bargainingment the state law the ofrequires interpretationof

nonnegotiableread tobroadly301 cannot beagreement. pre-empt“[Section]
...[;]as a state law it ison individual matter ofrights conferred employees

claim, of under the collective-­the character of a as ‘independent’ rightslegal
arising. . . and not whether a fromgrievancebargaining agreement,

decides whether athe set of could be . . . thatpursuedsame facts’‘precisely
(Livadas, at512 U.S.supra,state of action forward.”may gocause

case,123-124, omitted.) this claim arose from& In thefn. citationspp.
and of the CBA was required.state law noindependent interpretation

authorities its contentions isBell’s reliance on various to supportPacific
First, that have heldPacific on federal decisions stateBell reliesunavailing.
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Gas Co.(See Firestone v. Southernlaw claimswage preempted. California
1066;1063, Cable Visionv.(9th 2000) Atchley HeritageCir. F.3d219

However,495, reliance is498-501.) this(7th 1996)Cir. 101 F.3dAssociates
here,cases, it tonecessaryunlike wasbecause in each of thesemisplaced

the em-determine whetherthe tobargaining agreementcollectiveinterpret
were violated.rightsployees’

& v.Housing EmploymentPacific reliance on FairDepartmentBell’s of
Inc., similarly160 isCalifornia, supra, misplaced.108 Cal.App.4thVerizon

Verizon, take leavethe the toright paidIn concerneddispute employee’s
under the Moore-Brown-medical verification of an injurywithout providing

12945.2,Code, (108(Gov. 19702.3).Roberti ActFamily Rights §§
163.) held the state law wasat The Court ofp. AppealCal.App.4th

in thethe of the leave was coveredbecause tosubject right paidpreempted
and the whether the wascollective issuebargaining agreement employee

and theseentitled to the leave was on these provisions,paid dependent
Act.were with the Moore-Brown-Roberti Family Rightsconsistentprovisions

We have(108 169-171.)at This case is different.materiallyCal.App.4th pp.
agree-concluded there are no in the collective bargainingexpress provisions

deductions, and the assertedment that Pacific Bell’s wage impliedsupport
with, under,are and not enforceable California law.conditions inconsistent

(2d 2003)Pacific reliance v. Cir. 335 F.3d isBell’s on Vera Saks & Co. 109
Vera, analso In the collective containedbargaining agreementunhelpful.

“ ” that the retailer would‘unidentified returns’ policy expressly providing
back all returned to thecharge against commissions unidentified merchandise

(Id. 112.)store a customer. at The filed a class action lawsuitby p. plaintiff
retailer, New Yorkthe the unidentified returns violatedagainst alleging policy

oflaw deductions. The retailer defended on sectionwage groundsprohibiting
113.)(335 acknowledged301 F.3d at thep. Although plaintiffpreemption.

deduct from wagesthat the were under state law to toagreeparties permitted
returns, there noamounts unidentified the that wasreflecting arguedplaintiff

the CBA because the did not contain anneed to interpret agreement express
(Id. atthat commissions were not earned at the time of the sale.provision

115.) The the that “we mustargument concluding interpretcourtp. rejected
it between thethe CBA to determine whether embodies an agreement parties

to alter the common law rule when commissions are earned.”regarding
(Ibid.)

Vera,In the collective bargaining agreementThis case is distinguishable.
an that the retailer would backcharge againstcontained express provision

store,returns at the and the thisagreedcommissions all unidentified plaintiff
Here,under New York law. there was no expresswas properprovision

that Pacific Bell could back commissionscharge againstprovision providing
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earned after an hadamounts account been based on theimproperly assigned
error,clerical and to that effect unen-any isemployer’s implied provision

forceable under California law.

Pacific Bell’s citation to certain of the DLSE manual is alsoportions
1994,Prior to the California Labor Commissioner took theunhelpful. posi-

claimtion that a failingfor to allpay wages promptly dischargeupon
Code, 201)Lab. would not be the state if(required by processed by agency§

(Seethe was a collectivegoverned by bargaining agreement.employee
Livadas, Uvadas,111-112.)512 U.S. at In the United Statessupra, pp.

(Id. 121-125.)Court held this was at PursuantSupreme policy improper. pp.
decree,a theto consent Labor Commissioner thereafter newpromulgated

the whether and arerules for issue state hour claimsevaluating wage
Manual,(See 36.2.2.) Those rules areDLSE consistentpreempted. supra, §

with our in this case.analysis

D. Constructive ClaimDischarge

claim,In addition to her Sciborski a claim forbroughtstatutory
in of This claim wasconstructive violationwrongful discharge public policy.

the the 221 cause of action and onbased on same facts as Labor Code section
leave her of theevidence Sciborski was to becauseshowing compelled job

anunauthorized deductions. An who fails towage pay employeeemployer
deductions,his or her or in unlawful violateswages, engages wage public

Industries, (1995)(See Gould v. Sound Inc. 31Maryland Cal.App.4thpolicy.
1137, (and Pacific Bell does not718].)1147 The foundjuryCal.Rptr.2d[37

because ofdischargedthe that Sciborski waschallenge finding) constructively
the deductions.wage

law waswrongful dischargeOn Pacific Bell contends Californiaappeal,
evaluatefederal law because the was to firstjury requiredpreempted by

determine“earned” the under the CBA towageswhether Sciborski provisions
violation. Thiswhether Sciborski met her burden to show a public policy

with to Sciborski’s Laborcontention is identical to the raisedargument respect
above,claim, the we thisrejectCode section 221 and for reasons discussed

argument.

II. Fees*Attorney

footnote, ante, page 1152.*See
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DISPOSITION

costs.to bear their ownaffirmed. The partiesJudgment

Nares, J.,Benke, J., and concurred.P.Acting

2012,30, ofand the petitiondenied Mayfor a wasrehearingA petition
deniedCourt wasreview theby SupremePacific Bell forDirectoryappellant

J.,8, 2012, therein.did not participateS203407. Werdegar,August


