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Opinion

Inc., incentiveaMORENO, voluntaryoffered employeeCitigroup,J. —
with shares of restricted companythat employeescompensation plan provides

annual casha of that employee’sstock at a reduced in lieu ofprice portion
that, or be terminated forresignshouldagree theycompensation. Employees

vest, the stockwould forfeittheycause before their restricted shares of stock
the form of thedirected be inthey paidand the of cashportion compensation

forfeiturehere whether the incentive plan’srestricted stock. We consider
219,201, 202, thatsections and which provideviolates Labor Codeprovision

earned, termination or resignationbe all wages uponemployees paid unpaid
that Weand that to circumventagreements requirement.prohibit purport

afoul of the Labor Codedoes not runconclude the forfeiture provision
earned, terminationoutstandingno remainwages uponbecause unpaid

affirm theweAccordingly,to the terms of the incentiveaccording plan.
of the Court ofjudgment Appeal.

Background

Inc.,Smithby Barney,as a stockbrokerDavid B. Schachter was employed
1992,28, tofrom(theInc. Aprilnow a ofsubsidiary Citigroup, company),



614

29, Schachter,March 1996. with officers and otheralong individuals inkey
the was thecompany’s given to in theemploy, option participate company’s

(the Plan),1accumulation acapital thatplan program incentives toprovided
those who influencedemployees directly the value.company’s

Plan,Under the eligible could elect to receive ofemployees awards
restricted stock “in lieu of cash of acompany of thepayment percentage

annualemployee’s could electcompensation.” Participating toemployees
5, 10, 15, 20,receive or 25 of their “total inpercent the formcompensation

of restricted stock.” To in the Plan for theparticipate calendarfollowing year,
an had to execute aemployee Accumulation Plan Election to“Capital
Receive Restricted Stock” form at the end of the current calendar year

the amount of “totalindicating in the form of restrictedcompensation stock”
he or she wished to receive. The of “totalpercentage receivedcompensation”
as restricted stock could be different thefor first and second six-month

of theperiods year.

sold, transferred,Restricted stock could not be or for apledged, assigned
award; however,two-year on the date of theperiod commencing the Plan

thatprovided “shall have the to direct the vote”participating employees right
and “receive dividends onany regular restricted stock shares” theduring
restricted period.2

For of the number of shares to bepurposes determining under theacquired
Plan, the of the stock was discounted at apurchase price rate of 25 ofpercent
its then current market over the five the dateprice, averaged days preceding
of the to “reflect the of the restrictions on the of theacquisition, impact value

stock,restricted as well as the of forfeiture of restricted stock.” Onpossibility
the date of the the either issued stock certificatespurchase, company to.
a to be held theparticipating employee, by until the restrictedcompany

or made aperiod “book in thelapsed, entry” recordscompany’s evidencing
the award. a could electAlthough participating to taxes on theemployee pay
restricted stock the (see 83),when stock was 26 U.S.C. “thepurchased §

restricted shares not included in theparticipating employees’ partici-[were]
income for federal taxpating gross until theemployees’ two-yearpurposes

hadvesting period expired.”

1 Inc.,Group, publicly parent company Barney, originallyTraveler’s the traded of Smith
Inc.,sponsored the Group, Citicorp merged Citigroup,Plan. Traveler’s and to form Inc.

2 participants’ rights extraordinaryPlan to dividends are determined at the sole discretion of
the compensationnominations and committee of the board of directors.
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two yearsfor theemployin the company’sremainedIf an employee
withstock, vested fullythe sharestitle toof restrictedthefollowing purchase

However, voluntarilyif an employeeof restrictions.anythe freeemployee,
thethe end ofcause beforeterminated foror wasterminated employment
asas wellrestricted stockor herforfeited histhe employeetwo-year period,
asbeto paidthedesignated by employeeannual incomethe ofpercentage

contrast, involuntarilywasif an employeeInshares of restricted stock.
stock,cause, his or her restrictedforfeitedthe employeeterminated without

interest, to thereturn, portionequal“a cash paymentreceived in withoutbut
in the form of suchbeenthat had paidhis her annual compensationof or

forfeited [restricted [s]tock.”

Plan, toand elected21, 1994, in theSchachter enrolledDecemberOn
form of restrictedin in thetotal 1995receive 5 of his compensationpercent

1995, 441, receivedSchachterOn Julyfor both six-month periods.stock
1997,1, and on Januaryof Julywith a datevestingof restricted stockshares

ofa date2, 1996, vestingwithshares of restricted stockhe received 38
1995, in2, elected to participateSchachter againAt the end ofJanuary 1998.

such that nohis electioncalendar but modifiedyear,the Plan theduring 1996
1996, 5andthe first half ofduringstock would be purchasedrestricted

wouldand December 1996between Julyof his total compensationpercent
1996,31, termi-voluntarilySchachterOn Marchconstitute restricted stock.

resignationBecause Schachter’swith the company.nated his employment
stock, all ofhe forfeitedrestrictedthe dates of hisvestingoccurred toprior

directedhis hehis annual compensationof and the ofshares stock percentage
him in the form of restricted stock.be topaid

the1998, action against companyfiled a classIn SchachterMay putative
Labor Code3 sectionsviolatedthe Plan’s forfeiture(1) provisionthatalleging

when202,5 of all earned wagestheand which require prompt payment2014
Plan’s(2) that theresigns,terminated or when an employeean isemployee

221,6 froman employeewhich prohibitsviolated sectionforfeiture provision
ofof the(3)and that forfeiture percentageto anreturning wages employer,

theof stock constitutedthe form of sharesreceived inannual compensation

3 otherwise noted.Code unlessstatutory references are to the LaborsubsequentAll
4 wagesdischarges employee,an thepart, employer“If anprovides, pertinentSection 201 in

201,(§immediately.”discharge payableare due andat the time ofunpaidearned and
(a).)subd.

5 wagesor heremployment,her hisemployee quits. . . his orprovides, “If anSection 202
202, (a).)(§. . .” subd.hours thereafter .payabledue and not later than 72shall become

6 anreceive fromany employer to collect orbe unlawful forprovides,221 “It shallSection
employee.”saidby employersaid toany wages paidof theretoforeemployee part
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unlawful conversion of Thewages. filed a motion forcompany summary
judgment or adjudication, which the trial court denied in its onentirety

20,October 1998.

followed,Years of litigation and after a class ofconsisting former employ­
ees “who have suffered financial as a result of thedamages forfeiture

certified,ofprovisions the was (Schachterand an intervening[P]lan” v.appeal
(2005)Inc. 126Citigroup, 726Cal.App.4th 920])Cal.Rptr.3d was[23

the trial court “elected inherentcompleted, to exercise its toauthority
reconsider its denial oforiginal the motion[company’s summary judgment]
in accordance with Le Francois [(2005)]v. Goel 35 Cal.4th 1094 [29

249, reconsideration,112 P.3dCal.Rptr.3d Upon the trial court636].”7
concluded that the Plan’s forfeiture did not violateprovision sections 201 and
202, and it thegranted motion forcompany’s Schachtersummary judgment.

and the Court ofappealed, affirmed the trialAppeal court’s ofgrant summary
judgment.

The Court of concluded that theAppeal Plan’s forfeiture did notprovision
202, and,violate sections 201 and the Plan did notaccordingly, violate section

219, statutes, others,which thatprovides wage payment among cannot “be
contravened or set aside by agreement.” Schachter that theprivate argued
forfeiture violated theprovision Labor Code because an employee’s resigna-
tion or termination for cause resulted in the forfeiture of “notemployee’s

theonly shares of the restricted stock had[company] whichthey purchased,”
lawful,Schachter conceded was “but also the ‘earned but unpaid compensa-

tion’ used to those shares.” Inpurchase Schachter’s therejecting argument,
court concluded that Schachter was all of his earned in thepaid wages —some

dividends,form of restricted stock with an immediate toright vote and earn
and insome the form of cash (andThe court alsocompensation. reasoned

conceded)Schachter that if he had been all of his in cashpaid compensation
stock,and then used a of those toportion restricted nopaid wages purchase

Labor Code violation would have occurred. The court concluded that the only
difference between the instant andtransaction a lawfulcertainly two-step
transaction in which the Schachter and then him tocompany paid permitted
use his to restrictedearnings stock was the Plan’s tax deferralpurchase

most,Thebenefits. court found that “at the omission of the intermediate step

7 Between the granttrial court’s initial denial and eventual company’s summaryof the
motion, times,judgment complaintSchachter amended his three the company filed a second

summary judgment againstmotion complaint, reassignedthe third amended and the case was
a judge during pendency summaryto different trial the of judgmentthat second motion. The

motion, reversed,granted summarytrial court judgmentthe second and the of AppealCourt
437c,concluding that the motion was improper pursuant to Code of Civil Procedure section

(f), prohibits party filing summarysubdivision which a judgmentfrom a motion based on
prior summary adjudication showing newlyissues asserted in a motion there aunless is of
pertinent changediscovered facts or a in the law.
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tohis requestto before implementingthe moneyof delivering [Schachter]
ofto a deductionamountsrestricted stockdesignatedit to theuse purchase

use, sectionbya transaction expressly permittedfor an authorizedwages
224.”8

atoamountedthat the Plan’s forfeitureargued provisionSchachter also
lacked ascertainableof because the sharesdeferral and withholding wages

hisrejecteda The courtwage.therefore did not constitutevalue and
andof stock had valuethat the shares restrictedargument, explaining

The courtthe of section 200.9meaning explainedconstituted a withinwage
orwere deferred withheld.these and nowages wagesthat Schachter received

and thewas correct restrictedthe court that if SchachterAlternatively, opined
fail becausedid a his claim would nonethelesswage,stock not constitute

is, a wage)that is not(that somethingforfeiture of the stock forfeiture of
the Code.would not violate Labor

argumentthe court that even if it Schachter’sFinally, acceptedreasoned
stock, claimhe as cash or as restricted hiswagesthat was never eitherpaid

failthe violated the Labor Code “would stillthat Plan’s forfeiture provision
to thea law because he not the funds used purchaseas matter of could show
basiccourt “Under incentiveactuallyshares were earned.” The explained,

isat which is earnedwage actuallythe thecompensation plans point
determined the of incentiveagreement.” Paymentby parties’ compensation

event, as continuedbe the of a future suchmay contingent upon happening
143(2006)v. Strauss & Co.on Leviemployment. Relying Neisendorf

509, an(Neisendorf),524 which held thatCal.App.4th Cal.Rptr.3d 216][49
to a if his heris not receive bonus oremployee eligible employment

a event such asterminates to the of futurehappening contingentprior
date,a court that Schachter “electedon theemployment specified explained

to the the designated period (presum-not remain forcompany’s employ][in
anda calculated decision that the economic noneconomicably makingafter

toreasons leave the reasons which includedoutweighed stay, completingto
stock). Accordingly,the needed to earn the restrictedrequired services

8 221 [prohibitingthat of Sectionsprovides, pertinent part, provisionsSection 224 in “[t]he
223withholding wage]of a andwage employer], [prohibitinga an 222 therepaymentthe of to

contractuallysecretly statutorily agreed-uponthan or[prohibiting paying less a mandated
ofwage] way any portionto or divertemployershall in no make it unlawful for an withhold

bydo state or federalemployee’s wages employer required empoweredan when the is or so to
.writing by cover . .expressly employeeor authorized in the tolaw when a deduction is

. towage pursuantthe . .amountingdeductions not to a rebate or deduction from standard
wage agreement. . . .”

9 everywage performed by employeesfor ofSection 200 defines a as “all amounts labor
time, task,by piece,the standard ofdescription, whether the amount is fixed or ascertained

200,basis, (§ (a).)or of calculation.” subd.commission other method
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Schachter did not earn —and thus had no toright receive —either the re-
stricted orstock the funds used to it.” Wepurchase granted Schachter’s
petition for review.

Discussion

We review de novo a trial court’s ofgrant summary withjudgment along
its resolution any (Barnerof issues ofunderlying construction.statutory v.

676,(2000) 97,Leeds 24 Cal.4th 704].)683 13 P.3d ACal.Rptr.2d[102 trial
court a formay only grant motion ifsummary no triable issuesjudgment of
material fact and theappear moving is entitled to as aparty matterjudgment

Proc.,(Code 437c,of law. Civ. (c);subd. State v. Allstate§ Ins.of California
(2009) 1008, 1,Co. 45 Cal.4th 1017 1147].)201 P.3d TheCal.Rptr.3d[90

evidence bemust viewed in the mostlight favorable to the nonmoving party.
(See 832,Binder Aetna (1999)v. Ins. Co. 75 Cal.App.4th 839 [89Life

540].)Cal.Rptr.2d

To ascertain whether the Plan’s forfeiture violatesprovision sections
202,201 and we must first address whether (orSchachter class member)any

would be owed —and wouldtherefore be to any “earned andrequired forfeit —
unpaid” orwages upon resigning (§201,terminated for cause.being

(a).)subd. A wage is defined as “all amounts for labor performed by
everyof whetheremployees the amount is fixeddescription, or ascertained by

time, task, basis,the standard of orcommission other methodpiece, of
200,(§calculation.” (a).)subd. We construe the term “wages” tobroadly

“include not theonly of theperiodic monetary but also theearnings employee
(Wiseother to which hebenefits is entitled as a of hispart compensation.” v.

600, 202,Southern Co. (1970)Pac. 1 Cal.3d 607 463 P.2dCal.Rptr.[83
426].) “Courts have that alsorecognized include those benefits‘wages’ to
which an ais entitled as of heremployee part his or compensation, including

board,room,money, vacation sickclothing, (E.g.,andpay, pay. v.Suastez
774, 846,Plastic Co.Dress-Up (1982) 31 Cal.3d 780 647 P.2dCal.Rptr.[183

122]; Stores,Industrial Relations VideoDepartment (1997)v. UI Inc. 55of
1084, 457].)”1091 KennethCal.App.4th Cal.Rptr.2d (Murphy v. Cole[64

Productions, 1094, 880,(2007)Inc. 40 Cal.4th 1103 155 P.3dCal.Rptr.3d[56
284].) suchIncentive as andcompensation, bonuses alsoprofit-sharing plans,

(See 522;Neisendorf,constitutes 143 atwages. supra, Cal.App.4th p.
972,Lucian (1981)v. All States Co.Trucking 116 974Cal.App.3d [171

Pierce,262]; Smith,Ware v. Lynch, (1972)Merrill Fenner & Inc. 24Cal.Rptr.
35, 44 791].)Cal.App.3d Cal.Rptr.[100
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heannual compensationthe of histhatallegesSchachter percentage
aconstitutesthe of of restricted stockto him in form sharesdirected be paid

Weresignation. disagree.hisbut followingthat remained earnedwage unpaid
Thea wage.constitutedcash Schachter receivedall compensationCertainly

concluded, of restricted stockand that the shareswe agree,Court of Appeal
notdoeswage. company disputeconstituted a Theissued to Schachter also
the “condi-includingrestrictedthat both the cash andcompensation stock —
“contingentas asand dividend wellrights (voting rights),”tional present

but never(awardedstock”of full in that restrictedownershipfuture rights
wages.vestednoncontingent, fully rights)transformed into —constituted

conclusions, does that theallegeand notSchachter does not contest these
him receive as cash orthe he elected tofailed to compensationcompany pay

Instead, allegesSchachterthe of restricted stock his termination.uponshares
be to in thehe directed himthat the of his cash compensation paidportion

to in cash hisshould have been him uponform of restricted stock paid
resignation.

fashion, allegingmakes in a somewhat convolutedargumentSchachter this
here, andthat the is illegalhe did the Court of PlanAppeal,as before

tothatagreements attemptunenforceable to section 219pursuant (prohibiting
Code), and court would bethe of the Labor acircumvent requirements

the(regardingfrom his claim section 202wage underprecluded denying
termination) ofof the terms the Plantimely basedwages upon uponpayment

in the Thethe fact that Schachter enrolled Plan.despite voluntarily company
however, thethe cart beforeand we that “Schachter hasargues, agree, put

anhorse.” Before Schachter can that the Plan constitutesargue improper
219, that the Plan’s forfeitureunder section he must demonstrateagreement

202, the wage paymentviolates sections 201 and governingstatutesprovision
This he cannotresignation. accomplish.termination orupon

anthat prohibitsSchachter section 219correctly suggests employer
to circumvent provisionsand from evenagreeing, voluntarily,employee

1,2, 1, 200-243) the1 of of(consistingdivision of articlepart chapter §§
“agreement[s] prospectivelyLabor also thatcorrectly arguesCode. Schachter

histo receive allan under sections 201rightswaiving employee’s [and 202]
or . constitute . . . waivers whichwagesor her earned but deferred . .unpaid

However, settled that anand unenforceable.” it issection 219 renders illegal
an agreement,alter the terms of employmentemployer may unilaterally

(DiGiacintoLabor v.does run afoul of the Code.such alteration notprovided
629,(1997) Cal.Rptr.2d637Cal.App.4th 300]Ameriko-Omserv 59Corp. [69

Witkin, 2005)(10th ed.(DiGiacinto); Agencysee of Cal. LawSummary3
is, course,of“Therewage].)and 236 reduction inEmployment, § [unilateral

at will.maythat an be demoteda common lawstrong employeepresumption
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Code,Since it anis that bepresumed may (Lab.at willemployee discharged
2922), the at-will§ would topresumption surely lesser ofapply quant[a]

(Scottas 454,well.” v. &discipline (1995)Gas Electric Co. 11 Cal.4thPacific
427, 834]; DiGiacinto,464-465 P.2dCal.Rptr.2d[46 904 see supra, 59

at 635.) TheCal.App.4th pp. at-will anauthorizing em-presumption634—
toployer discharge or demote an andsimilarly autho-employee necessarily

rizes an toemployer unilaterally alter the terms of employment, thatprovided
the alteration does not violate a orstatute breach an orimplied express

Co.,agreement. (Scottcontractual v. Gas & Electric 11 Cal.4thsupra,Pacific
465; DiGiacinto,at p. supra, 637.)59 atCal.App.4th An whop. “employee

incontinues the of the after theemploy has noticeemployer employer given
of terms orchanged conditions of hasemployment theaccepted changed

(DiGiacinto,terms and 637.)conditions.” supra, 59 atCal.App.4th p.

It cannot be that andquestioned employers are free toemployees
and alterprospectively bilaterally the terms of As weemployment. recently

“noted, (above the‘[s]traight-time wages minimum arewage) a matter of
”thecontract between andprivate employer employee.’ (Gentry Superiorv.

443, 773,42(2007) 556],Court Cal.4th 456 165 P.3dCal.Rptr.3d quoting[64
1420,(2000)v.Earley Superior Court 79 1430Cal.App.4th Cal.Rptr.2d[95

Here,57].) when Schachter submitted his Plan election form in December
1994, he to a restructuredagreed for thecompensation package following

that included ayear lower annual and in thesalary form of restrictedpayment
stock to all the and“subject of administrative theprovisions rules of Plan.”

1995,Again, in Schachter Plansubmitted a election form that herequesting
1996,be in the sixpaid entirely cash first months of and cash andduring in

restricted stock the latter six months of Heduring acknowledged1996. that
his or termination for before the of theresignation cause end two-year vesting

would result in ofperiod forfeiture the restricted stock and the ofpercentage
his that behe “authorized to in the form of restrictedcompensation paid such
stock.”

Schachter does not contest that he received all the cashof tocompensation
Instead,which he was entitled. he that the of heargues portion compensation

directed be to in the ofpaid him form restricted stock should have been
into atransformed cash his This ispayment resignation.upon argument

forms,When he executed the Plan electionunavailing. Schachter essentially
the terms of hisrenegotiated with the Schachtercompensation company.

elected beto with a mixture of and stockcash restricted incompensated
1995, for oneand six-month in He also elected be1996. toperiod paid

cash for inin one six-month Schachter understood thatwholly period 1996.
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limited and conditionalwould havehe to receivethe restricted stock opted
date hethefollowinguntil yearsnot vest twovalue and wouldpresent fully

ofit, As the Courtthe company.he remained byreceived provided employed
wouldhisnecessarily agreed compensation“Schachterexplained,Appeal
in theconditional interestand a retention-basedof cashconsist payments

shares, with company]if he remainedonlywith the latter earnedbeing [the
....for the designated periodHe elected not to remainyears.for two

no to receive—rightdid thus hadSchachter not earn —andAccordingly,
it.”used toeither the restricted stock or the funds purchase

of ahis tacit consistedagreement,Schachter’s compensation, by
Incentive compensation,mixture of cash and incentive compensation.

or more complexthe a cash bonus awhether in form of traditional program
“ to employ­stock is understood as an ‘inducementrestricted plan, generally

” Relations,and of Industrialees to efficient faithful service.’procure (Dept,
and(DLSE), Interpre­Labor Enforcement Enforcement PoliciesDiv. of Stds.

35.1,2006) Bros. &Bing BingManual v.(Rev. Duffytations quoting§
755, 758].) to1926) Eligibility217 A.D. 10 N.Y.S.(N.Y.App.Div. [215

the . . .by plans’incentive “is determinedreceive compensation properly
143(Neisendorf, supra,terms and contractgeneral principles.”specific

favor and523.)at While in of fullpolicy promptCal.App.4th p. public“[t]he
an and well estab­of earned is fundamentalwagespayment employee’s

77,(Smith (2006).” 82 Cal.Rptr.3dlished . . v. Court 39 Cal.4thSuperior [45
394, this218]),P.3d the of state“nothing concerning137 in public policy

into anreceiving. . . of bonusestransformswages contingent expectation[a]
522). when an143 at(Neisendorf, supra, Cal.App.4th p. Onlyentitlement”

incentivecondition(s) receiving compen­satisfies the toprecedentemployee
sation, a ofwhich includes forremaining employed particular periodoften
time, the incentive compensationcan that be said to have earnedemployee

termination). (Ibid.;orresignation(thereby necessitating payment upon
Co.,All at 975Trucking supra, Cal.App.3d p.Lucian v. States 116 [“[A]n

calcula­his before the bonusvoluntarilywho leaves employmentemployee
it.”].)not totion date is entitled receive

Here, course, terminated his employmentof Schachter voluntarily
Plan,terms the andstock vested. the ofBybefore his restricted fully

concession, those unvested shares ofhe is not entitled toSchachter’s own
in theof hisstock. elected to receive someHaving compensationrestricted

stock, well as thea he was carried risk asform of restricted transaction aware
reward, that he have beenfor cannot now assert shouldSchachterpotential

he elected to receive asin cash of his compensationthat portionpaid
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restricted stock.10 As the company persuasively argues, Schachter’s
“bargained-for ‘wages’have been in full. He received all of hispaid promised
cash receivedcompensation, exercisable andimmediately voting dividend

stock,rights in the restricted and awardedwas of fullcontingent rights
in that stock. The thatownership has not been isonly thing ‘paid’ something

Schachter never vestedfully stock. Schachter therefore[company]‘earned’—
has no claim under 201 or 202.”[section] [section]

We note that had beenSchachter terminated theinvoluntarily by
cause,without he would beencompany have to forfeit his shares ofrequired

restricted stock in for “aexchange paymentcash to the of his orequal portion
her annual that had been in the of suchcompensation paid form forfeited

[s]tock,” “without interest.” This is[Restricted consistent withprovision
contract law efforts one to aprinciples prohibiting contract toby party

DLSE,(Seethe otherprevent completion by Enforcementparty. Policies and
Manual,Interpretations 35.5.) “If thesupra, is beforeemployee discharged§

theof all of terms of thecompletion agreement,bonus and there is not valid
cause, based on conduct of the for the theemployee, discharge, employee

bemay entitled to recover at least a share of the bonus.”pro-rata promised
(Ibid.; 3,see (June 1987).)DLSE Letter No. 1987.06.03Opn. In the

sales,context ofanalogous commissions on it has been the rule thatlong
(whethertermination or does notvoluntary involuntary) necessarily impede

an to receive a commission where otheremployee’s right no action is
on the of the torequired the sale to thepart employee complete leading

(Seecommission (1949)Willison Turner Floorspayment. v. Resilient 89
406].)P.2d589 This has beenCal.App.2d colorfully describedconcept[201“ ‘ ’ ”as “He who the tree to (E.shakes is the one the fruit.” A.gather Strout

254,Western Inc.Realty (1967)v. Lewis 255Agency, Cal.App.2d 259 [62
918],Cal.Rptr. (1922)Sessions v. Co.quoting Improvement 57Pacific
1, DLSE,653];P.18 see also EnforcementCal.App. Policies and[206

Manual, 34.6.)Interpretations supra, §

Here, Schachter’s inactions—not the the loss ofcompany’s—resulted
such,Schachter’s incentive As Schachtercontingent is notcompensation.

entitled to the hefruit” because failed to the condition“gather perform

10 arguesSchachter that a determination that he did not earn the shares or the cash
compensation he elected to receive as restricted stock the Plan’sshares of “renders income tax

However, indicates,outrightdeferral a sham if an thenot fraud.” as the Plan tax benefit is
gained from ondeferring vestingtaxes awards of restricted stock until occurs. Because title 26

requiresUnited States Code 83 aproperty subjectsection that must be to “substantial risk of
deferral,qualify providing uponforfeiture” in order for anpayment employee’sto tax

resignation validityor for cause would likelihood the of taxjeopardizetermination in all the
deferral.
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case, untilwith the companyto do so—in this remain employednecessary
the stock. Wethe date received restrictedhad from hepassedtwo years

not run afoul of section 201the doesprovisionthat Plan’s forfeitureconclude
for cause orterminationno remainwages uponor 202 because earned unpaid

violated section 219 wasclaim that the PlanBecause Schachter’sresignation.
violatedforfeiturethe that the Plan’s provisionbased on faulty premise
the Plan202, thatargumentconclude Schachter’s201 and we thatsections

fails.violates section 219 also

like vaca­that incentive compensation,Schachter asserts hisadditionally
basis, him to at least someentitlingshould vest on a rataprotion pay,

Co.,Dress-UpWe In v. Plasticresignation. disagree.payment upon Suastez
774, (Suastez), begins vesting31 Cal.3d we held that vacation pay781supra,

for his or heras the has substantial servicesperformedas soon employee
employeesUnder Plastic vacationDress-Up policy,employer. Company’s

remained on thetheywere not for vacation unlesseligible any pay employed
778.)date. We found the(Id.first of their start atanniversary p. policy

“a to a forfeiture ofestablished condition which effectsubsequent attempts
vested,”vacation which is section 227.3.bypay already expressly prohibited

781;(Suastez, 31 at see 227.3 contractsupra, Cal.3d. p. employment§ [“[A]n
or not forfeiture of vested vacation timeshall foremployer policy provide

thattermination.”].) We stated because “some share of vacation ispayupon
holdit be both and to thatdaily, inequitableearned would inconsistent

an a ofvestingon date is condition to the thearbitraryemployment precedent
782.)31(Suastez,to such Cal.3d atright pay.” supra, p.

assertion, limitedto Schachter’s in was toContrary rulingour Suastez
thevacation and extend to incentive like onevoluntary programs,cannotpay

fact,in this we “that vacation isacknowledged payat issue case. In expressly
services, for services.”not an inducement for future but is compensation past

above,(Suastez, 782.)31 Cal.3d at As the ofsupra, p. explained purpose
“ toincentive is to serve as an ‘inducement tocompensation employees

” Policies and(DLSE,efficient and faithful service.’ Enforcementprocure
35.1,Manual, v. &Duffy Bing Bing,Bros.Interpretations supra, quoting§

Suastez,758.) in215 N.Y.S. at Under our Schachter’sanalysissupra, p.
vested likethat his incentive somehow vacationcompensation payargument

vacationfails because we concluded in thatnecessarily pay“[i]fSuastez
to to on the a certainjobserved induce remain forsimply employees period

time, as a toof then conditioninterpreting eligibility precedentrequirements
(Suastez, 31supra,the of vacation would not be unreasonable.”vesting pay

782.)Cal.3d at p.
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Conclusion

The judgment of the Court of is affirmed.Appeal

J., Baxter, J.,George, J.,C. Chin, J., McConnell, J.,*Werdegar, and
Ramirez, J.,† concurred.

Justice,*Presiding District, One,Appeal,Court of AppellateFourth assigned byDivision the
VI,Chief pursuantJustice to article section 6 of the California Constitution.

Justice, District,†Presiding Two,Appeals,Court of Fourth Appellate assigned byDivision
VI,the Chief Justice pursuant to aricle section 6 of the California Constitution.


